IN THE CHANCERY COURT OF THE STATE OF TENNESSEE

o =S
T s
TWENTIETH JUDICIAL DISTRICT, DAVIDSON COUNTY ERA
[k i s
LESLIE A. NEWMAN, cgf« ‘:’__
Commissioner of Commerce and Insurance ;;:: :#
for the State of Tennessee, % ﬁf_
Petitioner, [

V. No. 10-507-I1
SMART DATA SOLUTIONS, LLC

a Tennessee limited liability company,
AMERICAN TRADE ASSOCIATION,
INC, an Indiana nonprofit corporation with )
its principal place of business in Tennessee, )
AMERICAN TRADE ASSOCIATION, )
LLC, an Arkansas limited liability company, )
SERVE AMERICA ASSURANCE,

a corporation with an unknown location,
BART S. POSEY, Sr. an individual,
ANGIE POSEY, an individual,

OBED W. KIRKPATRICK, Sr.

an individual, -

LINDA KIRKPATRICK, an individual,
RICHARD H. BACHMAN, an individual,
KRISTY WRIGHT, an individual,
WILLIAM M. WORTHY, 11, an individual,
COLIN YOUELL, an individual,

Respondents.

)
)
)
)
)
)
)
)
)
)
)
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PETITIONER'S NOTICE OF FILING SUPPLEMENTAL AFFIDAVITS IN
SUPPORT OF PETITION FOR APPOINTMENT OF RECEIVER
FOR PURPOSES OF LIQUIDATION OF RESPONDENTS SMART DATA
SOLUTIONS, LLC, AMERICAN TRADE ASSOCIATION, INC.,
AMERICAN TRADE ASSOCIATION, LLC, and SERYE AMERICA

_ ASSURANCE

. Petitioner, Leslie A. Newman, Commissioner of Commerce and Insurance for the State of

Tennessee (“Commissioner” or “Deparfment”), by her counsel, Robert E. Cooper, Jr., Attorney
I



General of the State of Tennessee, herewith files the following Affidavits to supplement the
Commissioner’s Petition for Liquidation seeking receivership and injunction under Tennessee’s
insurance receivership act, Tenn. Code Ann. §§ 56-9-101, er seq., to remove the hazard to the public
presented by the Respondents’ illegal solicitation and issuance of unauthorized health insurance
contracts violating Tenn. Code Ann. § 56-2-105, and to liquidate all the related assets of this
business enterprise:

AFFIDAVITS FILED

In support of the Petition, the following affidavits and exhibits are attached and incorporated
herein by this reference:

Exhibit 8 — Affidavit of Paul Eggers, Commissioner's appointee as discussed therein. Mr.
Eggers discusses the existing bank account assets and the estimated claims liability of Respondents
for health care and pharmacy benefits, as well as other liabilities, based on conditions and
mformation obtained at the SDS/ATA offices. Mr. Eggers describes a si gnificant insolvency of the
Respondents' health plans in terms of these liabilities, posing a financial hazard to the claimants and

the public.

Exhibit 9 — Supplemental Affidavit of David R. White, Examiner in Charge for the
Tennessee Department of Commerce and Insurance, in the Insurance Division. Mr. White, with the
benefit of additional bank statements and updated information, describes the Respondents' financial
accounts, cash flow and financial status of the Respondent entities. His information continues to
support the conclusions that SDS and ATA have been funding and comingling the funds for the
insurance coverage and claims payments on and after 2008 and that significant amounts have been
paid to the Respondent Poseys or for extraordinary items unrelated to any insurance coverage.

Exhibit 10 - Supplemental Affidavit of Robert Heisse, Fraud Investigator for the Tennessee
Department of Commerce and Insurance. Mr. Heisse attaches documents from the SDS ATA offices
that show additional certificates of coverage and marketing of insurance by SDS and ATA, sales
script, incorporation documents for a new American Trade Association, Inc., a Tennessee not-for-
profit corporation as of March 19, 2010, and evidences of a new product and a claim directed to
AmeriCare Health, and formation of an association Great American Benefit Association, Inc. Finally
he includes a copy of a February 2010 subpoena for information from the United States Department

of Labor in regards to possible violations of the Employee Retirement Income Security Act of 1974
(ERISA).

Exhibit 11 - Affidavit of Trey King, Investigator in the Tennessee Attorney General's Office,
Law Enforcement and Special Prosecutions Division. Mr. King authenticates printouts of
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correspondence made at the offices of SDS from the business computers. Some of these printouts
contain admissions of the Respondents, and evidence from their business records the non-existence
of insurance coverage, and expedited but unsuccessful efforts to obtain insurance coverage in the
face of regulatory scrutiny. Petitioner may refer to the records at argument on the Petition.

DISCUSSION

1. The insurance receivership act, Tenn. Code Ann. §§ 56-9-101, e? seq., ("IRLA"} is
applied to both legal and illegal insurers. The act “may be applied to: (1) All insurers who are doing,
or have done, an insurance business in this state, and against whom claims arising from that business
may exist now or in the future; (2) A/ insurers who purport to do any insurance business in this
state; (3) All insurers who have insureds resident in this state; (4) 41 other persons organized or in
the process of organizing with the intent to do any insurance business in this sfate.” Tenn. Code
Amn. § 56-9-102, Tenn. Code Ann. § 56-9-103(14) defines “insurer” as “any person who has done,
purports to do, is doing or is licensed to do an insurance business, and is or has been subject to the
authority of, or to liquidation, rehabilitation, reorganization, supervision, or conservation by, any
insurance commissioner. For purposes of this chapter, any other persons included under § 56-9-102
are deemed to be insurers.”

2. Based on the foregoing information contained in the affidavits the ATAs, SDS and
SAA and their principal managers are conducting unauthorized insurance and soliciting and issuing
such contracts in Tennessee and to other states’ residents. The newest ventures are shown by the
attachments to the Supplemental Affidavit of Robert Heisse, showing an intent to issue different
certificates of coverage and memberships starting April 1, 2010, under vet additional names orlthe
American Trade Association, but with that organization having changed domicile.

3. Marketing activities are stil] occurring through persons who are unlicensed to sell or

- solicit insurance, and still with unauthorized or nonexistent insurance coverage. A person shall not

VS



sell, solicit or negotiate insurance in this state for any class or classes of insurance unless the person
is licensed for that line of authority in accordance with part 1 of chapter 6 of title 56. Tenn. Code
Ann. § 56-6-103. Insurance in that part means any of the lines of authority in Tenn. Code Ann. § 56-
2201, See, Tenn. Code Ann, § 56-6—102(5), and Tenn. Code Ann. § 56-6-107.

4. ATA, SDS and SAA are collecting premiums in exchange for the issuance of the
health coverage plans, or are in the process. of organizinng for the similar business under other
names, which are clearly identified as insurance and underwritten by an insurer.

5. These premiums are deposited into SDS’s bank account and then transferred to a bank
accountﬁ entitled "SDS/Serve America Claims Account,” without any insurance coverage to back the
payment of claims any more. SDS, with ATA is fulfilling the obligations undertaken under the name
of Serve America Assurance, or any other name that may be used for underwriter. However, the
bank records still reflect that membership dues and premium payments are deposited into an SDS
account, and merely are transferred into the account titled "SDS/Serve America Assurance Claims
Account.” (David White Supplemental Affidavit).

6. The grounds asserted in the Petition for Liquidation continue to be supported by the
facts adduced since the filing of the Petition, by further investigation at the premises of SDS, ATA,
and of the activities done under the name or on behalf of SAA.

7. | Those grounds still remain pursuant to Tenn. Code Ann. § 56-9-306 of the Act, which
provides that the Commissioner may request liquidation, regardless of whether there has been any
prior order directing rehabilitation of the insurer, as follows:

The commissioner may petition the chancery court of Davidson County for an

order directing the commissioner to liquidate a domestic insurer or an alien insurer
domiciled in this state on the basis:



(1) Of any ground for an order of rehabilitation as specified in § 56-9-
301, whether or not there has been a prior order directing the rehabilitation of the
insurer;

(2) That the insurer is insolvent; or

(3) That the insurer is in such condition that the further transaction of
business would be hazardous, ﬁnancmlly or otherwise, to its policyholders, its
creditors or the public.

Tenn. Code Ann. § 56-9-306 (emphasis added).

8. The alternative grounds for an order found in Tenn. Code Ann. § 56-9-301 are
applicable to the circumstances presented by these Respondents. Tenn. Code Ann. § 56-9-301
provides that the Commissioner may apply to rehabilitate (and, by virtue of Tenn. Code Ann. § 56-9-

306(1), to liquidate) an insurer, on any one (1) or more of the following grounds:

(1) The insurer is in such condition that the further transaction of business
would be hazardous financially to its policyholders, creditors or the public;

(2) There is reasonable cause to believe that there has been
embezzlement from the insurer, wrongful sequestration or diversion of the
insurer's assets, forgery or fraud affecting the insurer, or other illegai conduct
in, by, or with respect to the insurer that, if established, would endanger assets in
an amount threatening the solvency of the insurer; ...

Tenn. Code Ann. § 56-9-301, emphasis added.

9. For purposes of the express liquidation ground of insolvency found in Tenn. Code

Ann. § 56-9-306(2), an insurer is considered insolvent if:

(B)...itis unable to pay its obligations when they are due, or when its admitted
assets do not exceed its liabilities, plus the greater of:
(i) Any capital and surplus required by law for its organization: or
(i1) The total par or stated value of its authorized and issued capital
stock;

(1) ... “Habilities” include, but are not limited to, reserves required by statute or by
deparment general regulations or specific requirements imposed by the commissioner

Tenn. Code Ann. § 56-9-103(13), emphasis added.
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10. The information set forth in the Supplemental Affidavit of David R. White,
Departmental examiner, as well as the information about claims liabilities for the health benefits and
insurance coverage supplied through the Affidavit of Paul Eggers, shows the financially hazardous
condition of the insurance enterprise. The assets available to pay claims are about $1.2 million in the
bank accounts (unreconciled) (Supplemental Affidavit of White, Paragraphs 4 & 9). The adjudicated
claims liability is $1,621,482, and additional unadjudicated claims for which liability is estimated,
are in the range of $5,272,348, for a total estimated claims lability to be paid for past coverage of
$,6,895,830 ($6.8 million). (Eggers Affidavit, Paragraphs 4__13’ 8 and 21). This evidences a deep
insolvency. In the week that this investigation has been able to be conducted, this information is
preliminary, and would be adjusted by additional claims that are arriving daily. -

11.  Respondents are unable to pay obligations when they are due, or without significant
preferences in favor of those paid first. Any claims paid now reduce the inadequate i:)ot of assets to
pay future claims. As shown, the bank accounts currently do not even support payment of 100% of
the already adjudicated claims of $1.6 million.

12. No significant payments have been made by any purported insurance company (the
last payments from TransAmerica Assurance, a previous carrier, of approximately $112,000, ended
in 2008) (White Supplemental Affidavit, Paragraph 10), and Serve America has not contributed any
discernible funds apart from the money SDS retains, and continues 1o be an unknown quantity or
possibly ﬁétitious. On information and belief, Respondents do not dispute that they have lacked
coverage from any insurer since some time in 2609, and that the SDS/ATA operation has had to self-
fund the benefits that are being paid out. |

3. Beema-Pakistan that was the purported Pakistani parent company of Serve America

Assurance, is not believed to be trustworthy or any financial support to these entities. Although a
6



communication was received frém the reputed Chairman of Beema by Sarah Hiestand, counsel to the
Petitioner, information posted to public websites of Beema-Pakistan Company Limited, and the
Securities & Exchange Commission of Pakistan, make statements that Beema is involved in
liquidation proceedings by its Pakistan regulator. (See, previously filed Notice of F iling Affidavit of
Sarah Hiestand re: Communications from Beema and Status).

14. All payments made will reduce the amount available to pay claims in the future and
the assets appear insufficient to meet the present incurred liabilities of the insurance enterprise. The

“policies continuing to be issued from the SDS offices for ATA or other associations in development

(or in existence) still offer similar certificates and various health care coverages in exchange for
premium and membership fees. (See Heisse Supplemental Affidavit, exhibits 1. 3 and 4 thereto).
These entities remain unlicensed to provide any such benefits, or to administer, sell or solicit these
contracts. Nothing about the circumstances discovered since the filing of the Petition changes the
conclusion of the Petitioner that the continued operation of ATA, SDS and SAA is and would be
hazardous financially and otherwise to its policyholders, creditors and the public,

WHEREFORE, premises considered, Petitioﬁer renews the prayer for relief found in the
Petition for Liquidation, and that an Order of Liquidation and the other terms be entered at the

earliest opportunity.

Respectfully submitted,

ROBERT E. COOPER, JR. (BPR 10934)
Attorney GGHZ;d and Reporter

/’; I3
- SARAH A. HIESTAND (BPR 14217)
“"Senior Counsel, Financial Division
(615) 741-6035; fax (615) 532-8223
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DSAYF. 8 RS (BFR 22849)
Assistant Attorne sneral

Law Enforcement & Special Prosecutions Division
Office of the Attorney General

P.O. Box 20207

Nashville, Tennessee 37202-0207

(615) 741-4087

 CERTIFICATE OF SERVICE
/

/
I hereby certify thi33 ! dayof ) . 2010, that the Petitioner's Notice of Filing
Supplemental Affidavits, (together with the exhibitﬁzill be served by U.S. mail, postage

prepaid, this date, to the parties and interested entitifs listed on the attached service list.

e

SA;»(AH A.HIESTAND




For Respondents Bart and Angie Posey,
American Trade Association, nc.,, American Trade Association, LLC, and Smart Data
Solutions, LLC:

William 1.. Hendricks, Jr.
Evans Petree, PC
1661International Place Drive, Suite 300

Memphis, Tennessee 38120 901-474-6144, fax 901-374-7571
Attorney for Respondent Kristy Wright:

David Glenn Ridings

1000 Northchase Dr Ste 100

Goodlettsville, TN 37072 (off) 615-851-1888 (fax) 615-851-1886

Respondent Serve America Assurance, Ltd.:

Serve America Assurance, Ltd. Company
117 Winding Gak Way
Blythewood, South Carolina 29016

Serve America Assurance, Ltd.
P.0O. Box 5626
Karachi-7400, Pakistan

Serve America Assurance, [td.

c/o Beema Pakistan Company, Ltd.
412-427 Muhammadi House

LI Chundrigar Road, P.O. Box 5626
Karachi-7400, Pakistan

Individual Respondents:

Obed W. Kirkpatrick, Sr. and
Linda Kirkpatrick

1705 Rocking Chair Place
Franklin, TN 37067

Richard H. Bachman
1600 Magpie Cove
Austin, Texas 78746

William M. Worthy II
P. 0. Box 462
Isle of Palms, South Carolina 29451



(Palmetto Street address — unknown, Not able to deliver)

William M. Worthy II
44 Morgan Place Drive
Isle of Palms, South Carolina 29451

Collin Youell (mail returning from this address, not able to deliver)

1551 North Flagler Drive, #1116
West Palm Beach, Florida 33401
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AFFIDAVIT OF PAUL EGGERS Gin B> e

STATE OF TENNESSEE )

)
COUNTY OF DAVIDSON )

=
;_;;
I, Paul Eggers, being duly sworn, hereby depose and aver as follows:

1. I am currently contracted to act as a Special Deputy Commissioner (“Special Deputy™)
appointed by the Commissioner of the Tennessee Department of Commerce and
Insurance (“Department™). I have been appointed by the Commissioner or h;er
predecessors on prior occasions to act as a Special Deputy for the Commissioner in
connectién with certain insurance compam'g:s, including one unauthorized insurer, a
workers' compensation self-insurance group trust and a health maintenance organization.
In my position as Special Deputy, I have been responsible for marshaling the assets,
adjudicating and paying claims, and maintaining or liquidating the assets of businesses
for which 1 am contracted to act as Special Deputy. I am currently appointed as the
Special Deputy assigned to the matter of the American Trade Association, LLC (ATA
LLC), American Trade Association, Inc. (“ATA”), Smart Data Solutions, LLC (“SDS”),
Bart Posey (“Posey™) and others ("Respondents™). All of the knowledgé 1 have obtained
about the activities of ATA LLC, ATA and SDS and the persons and entities affiliated
with ATA LLC, ATA and SDS has been obtained over the course of my investigation, 1
am over the age of 18 and have personal knowledge of the matters set forth in this

Affidavit. T understand this Affidavit is submitted in support of the Commissioner's
Petition for Liquidation of the Respondents.
2. In or around March 24, 2010, I was appointed by the Commissioner to catry out certain

duties with ATA LLC, ATA and SDS. Pursuant to the contract and appointment I




entered Respondents’ place of business and reviewed their records and assets on March
24, 2010. The place of bﬁsiness included offices at 4676 Highway 41 North, in
Springfield, Tennessee, and other offices at 400 Memorial Boﬁlevard, in Springfield,
Tennessee, sometimes called the "400 Main" building.

. After my arrival, I interviewed employees of SDS, ATA and/or ATA LLC, as well as
Posey, a principal of one or more of the corporate Respondents. One of the reasons for
these interviews and oﬁe of the primary reasons for speaking to Posey was to identify
records and assets and to ascertain the locations of such records and assets.

. One of my initial duties was to attempt to determine the financial solvency of ATA LLC,
ATA and SDS. We requested and received cut-off bank statements (statements that
express cash in the accounts as of a given date) from four bank accounts for SDS and
ATA from two different banks. The cut-off statements show a total of $1,201,830.77 as
of March 26, 2010. Some of the SDS/ATA bank accounts have not been reconciled and
it will take some time to determine the actual amount of cash. Because there are checks
that have been issued by the companies, the reconciliation will decrease the amount of
cash once they clear the accounts.

. The next step I took was to determine a value of the claims related liabilities. The
particular liabilities of concern are those u_npaid obligations fof payment of health related
expenses that would be owed under the coverage contractually promised by these
businesses. Rather than using the SDS books to determine this value I decided in part to
use the computer claims processing service (“Eldorado™) that SDS uses in their day to

day operations. I had the SDS staff run reports from Eldorado of all adjudicated claims.



The amount of adjudicated claims liability is $1,621,482. SDS staff indicates this to be
the value of all medical claims processed at the amount payable pursuant to the contracts.

. SDS staff prepared a report for me indicating there are 11,951 claims that have been
scanned by SDS staff but have not yet been adjudicated and entered into Eldorado.

. T also discovered a significant number of claims forms in boxes, filing cabinets and on the
floor that have neither been scanned nor entered into Eldorado. With the assistance of
SDS staff, I determined there to be approximately 24,000 claims forms. After further
inquiry, SDS staff indicated that as many as 20% or 30% of these claims could be
duplicates of claims already entered and possibly adjudicated in Eldorado. I determined,
for a conservative estimate, to use a duplicate rate of 50%, meaning an estimated 12,000
additional unique claims are likely to be represented by the forms that are not yet
scanned. |

. I calculated the value of the unpaid claims. The basis of the estimated per claim liability
was derived by dividing the value of the adjudicated claims in Eldorado by the number of
adjudicated claims in Eldorado given to me by the SDS staff. The average per claim
liability of the $1,621,482 in adjudicated claims in Eldorado is $220.13 per claim. Then [
added the estimate of claims not scanned (12,000) to the number of un-adjudicated claims
scanned into Eldorado (11,951) to arrive at 23,951 claims. Multiplying the per claim
value ($220.13) times the 23,951 un-scanned and scanned but un-adjudicated claims,
produces the figure: $5,272,348 of liability for un-adjudicated claims. Adding the
adjudicated Eldorado claims liability to this liaBility for un-scanned and scanned but un-

adjudicated claims produces a total outstanding and unpaid claims liability of $6,895,830



10.

1.

12.

(nearly $7 million unpaid claims liability). I prepared the two sheets attached to show
these calculations.

The premiums charged for the coverage is on a monthly basis. Because March 2010
premiums have been mostly collected, due to the automatic withdrawals generally used
for collections, liability for the coverage already purchased by members exists through
the end of March 2010. Significant additional revenue is unlikely. This analysis doeé not
include any claims liability related to those claims ﬁhich have not been received by the
SDS offices but will exist and be incurred through the end of March 2010,

In conversation with Terry Surrency, president of Plan RX (the current pharmacy benefit
manager for SDS), I determined there is no signed contract between Plan RX and SDS.
Mr. Surrency said he began providing pharmacy discounts to SDS on March 15, 2010. 1
saw an email that contained an invoice for the period of March 15, 2010 to April 15,
2010 in the amount of approximately $214,000. Mr. Surrency stated he would need a
substantial payment on April 1, 2010 in order to continue providing services.

There are claims arriving daily in the mail that have not yet been taken into the
consideration of the claims liability. Nor has any consideration been given to any claims
that may be located outside of the SDS building located at 4676 Highway 41 North,
Springﬁe;ld TN, 37172. |

There are other assets and liabilities in the books and records of SDS. However, a
cursory review of those other assets and liabilities indicates the recoverable assets are
unlikely to exceed the book value of the liabilities. I have also discovered that the
pharmacy benefit was suspended by Express Scripts around February 26, 2010 and the

new pharmacy benefit manager did not start until March 15, 2010. This leaves a period



13.

14.

15.

of time when SDS would be liable for the possible 100% payment of prescriptions during
the period. Iam unable at this time to determine what the value of this liability would be.
The adjudicated and un-adjudicated claims liabilities alone, which I have determined on
conservative assumptions to be no less than $6,895,830, exceed the available bank
account assets of SDS and the ATAs -- $1,201,830.77 as of March 26, 2010 -- by over
$5.4 million. Thus these businesses are deeply insolvent.

On March 29, 2010, I had a conversation with Richard H, Bachman (Bachman) in the
offices of SDS. He began by telling me how a claim was adjudicated and paid. The
explanation he gave is the same understanding I have of how the process occurs.
Bachman does not believe there are 24,000 un-scanned claims. 1 showed Bachman the
claims forms that I did and did not count. Bachman made a point that the claims forms in
Posey’s office had been paid and I should not count them. I told him that I did not count
the claims forms in Posey’s office to arrive at a figure of 24,000 un-scanned claims. I
took Bachman around the office and showed him the various collection areas of un-
scanned claims. Bachman agreed they had not been scanned but said there were less than
24,000. Bachman, however, never gave an estimate of how many less. Bachman said the
only fair thing would be to allow them to enter all the claims into Eldorado and see what
they adjudicate at to determine their liability. I told him that even if I decreased my
number, they would still be insolvent. To which he responded Beema was going to pay
them for their claims prior to August 31, 2009 and they have a new carrier lined up

prospectively for claims once the Beema matter was resolved.



16. Bachman never contested the $220.13 per claim valuation I determined by dividing the
number of adjudicated claims in Eldorado by the $1,621,482 value of the adjudicated
claims in Eldorado.

17. Bachman questioned the number of claims that are scanned but not adjudicated in
Eldorado, so I gave him a copy of what I was provided by the employees of SDS. We
then went to Stephanie Waltz, an employee of SDS, and she confirmed the accuracy of
the report.

18. Bachman and [ looked at a few lines of claims being paid in the $1,621,482 of
adjudicated claims to determine if they were processed correctly. We checked four
claims and agreed they were processed correctly. Bachman did complain of the issues
they have had with Eldorado and the errors. Bachman claimed that Eldorado would for
some reason enter a single claim multiple times. However, I asked him if he saw
multiple claims in the $1,621,482 value of adjudicated claims and he said there would not
be any multiple claims because the processors would have taken them out.

19. Bachman then proceeded to tell me about how Beema Pakistan Company, Ltd. (Beema)
had sent a letter to them and Tenneésee Department of Commerce and Insurance saying
the Board of Directors of Beema had decided to pay the claims after TransAmerica and
prior to August 31, 2009. Bachman also said they had a new carrier to go forward with
once everything else is taken care of. Bachman did not have a contract with another
carrier but said they were waiting for everything to be worked out.

20. After Bachman left, I pulled 4 claims forms, which is not a statistically valid sample,

from the box in Posey’s office. Bachman stated that all of the claims forms in the box in .




Posey had been paid. Of those four claims forms, two had been paid and two were not
entered into Eldorado and therefore had not been paid.
21. After my conversation with Bachman, I do not see any reason to adjust my initial

conservative estimate of claims liability as calculated in paragraphs 4-13.

M(”m TO AND SUBSCRIBED before me on this @@. day of
/

, 2010.
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Claims in Eldorado adjudicated and ready
to pay as of March 26, 2010

§'s adjudicated

and ready to

Date of service pay

Jan-09 2,823.99
Feb-09 12,362.69
Mar-09 26,776.05
Apr-09 42,875.63
May-09 27,157.91
un-09 41,172.23
Jul-0% 67,989.47
Aug-09 167,533.29
Sep-09 350,380.94
0ct-09 399,080.95
Nov-09 28,717.53
Dec-09 373,895.11
Jan-10 76,246.35
Feb-10 4,469.94
Mar-10 1,621,482.08
Number of ¢laims 7,366
Average claim payment S 220.13

ATTACHMENT

A‘tq)aeaénf Paul E\fﬁer_s




SDS Estimated claims liability
As of March 26, 2010

Estimated number of claims not
24,000 entered into Workflow
50% S5taff estimate of duplicates
12,000
Approximate number of claims
in Workflow and not
11,951 adjudicated in Eldorado

23,951 Total # of claims to adjudicate
s 220 Average claim payment
Total value of claims not
$ 5,272,348 entered into Eldorado
1,621,482 From Eldorado

$ 6,893,830 Total estimated claims liability




STATE OF TENNESSEE

)
)
COUNTY OF DAVIDSON )

Y
=

I, David R. White, having been duly sworn, depose and state the follové’__”;ng: P

1. I, David White, CFE, am a certified financial examiner, and am an
Examiner in Charge for the Tennessee Department of Commerce and Insurance (the
"Department”) responsible for direction of Insurance Company Examinations of the
Department. In this role [ have participated in and conducted approximately fifty
insurance company examinations during my more than 16 years working for the
Department, and T have experience in reviewing financial data and records of companies
doing insurance business. I am over the age of 18 and have personal knowledge of the
matters stated in this Affidavit. My office address and phone number are as follows:

Tennessee Dept. of Commerce and Insurance

500 James Robertson Parkway

Davy Crockett Tower, 4th Floor

Nashville, TN 37243
(615) 741-6796

2. On March 2, 2010, the Commissioner- of Commerce and Insurance
requested that I begin an examination of the bank records of Smart Data Solutions LLC
bank accounts entitled SDS LLC account # **¥%*¥0201 at Farmers and Merchants Bank
(“SDS Account 1) and SDS LLC account # ****284] at First State Bank (“SDS Account
2), the American Trade-Association, Inc. account entitled American Trade Association,
Inc. account # ***¥2901 at Farmers and Merchants Bank (“ATA Account”) and the

SDS/Serve America Claims Account # ****5601 at Farmers and Merchants Bank




(Claims Account) to determine their financial condition and affairs as of February 28,
2010 or as of a date to be determined.

3. As of March 29, 2010 I have received the bank records of SDS Account 1,
SDS Account 2, the ATA Account and the Claims Account. I have also received the cut
off statements for the SDS 1 Account, the SDS Account 2, the ATA Account, and the
SDS/Serve America Claims Account as of March 26, 2010. In the Affidavit of David
White, [ had not reviewed the SDS Account 2 for the period of January 1, 2008 to
December 31, 2008. 1 ha\.re since completed my review of the SDS Account 2. The bank
records were obtained through a subpoena issued by the Commissioner of the Department
and served upon the banks through an order granting delayed notice pursuant to Tenn.
Code Ann. § 45-10-117. I visited the office of Smart Data Solutions, LLC (“SDS") and
American Trade Association, Inc. (“ATA”) at 4676 Highway 41 North, Springfield, TN
37172 on March 24, 2010 and March 26, 2010, but.I have not conducted an onsite
examination of the operations of SDS, ATA or the purported underwriter Serve America
Assurance (“SAA”).

4, I have prepared updated summaries of the SDS Account 1, SDS Account
2, the ATA Account and the Claims Account bank records and copies of the summaries
of the bank records are attached hereto as Exhibit A. Looking at the baok records, it
would appear, from the bank records given to us, that SDS, ATA and SAA maintain few
accounts, and that they keep their money in accounts which are labeled as "general funds"
rather than as trust accounfs. After reviewing the bank records, I determined that the
SDS Account 1 contained $1,161,896 as of March 26, 2010. SDS Account 2 contained

$7.975 as of March 26, 2010. The ATA Account contained $31,904 as of March 26,



2010. And the Claims Account contained $55 as of March 26, 2010. These four
accounts contain a total of approximately $ 1,201,830. SDS and ATA continue to receive
premium payments from policyholders located in all fifty states and the District of
Columbia.

5. After examining the bank statements, by far the greatest number of check
transactions is occurring from the Claims Account. Also, deposits to the Claims Account
each month indicate check amounts written out of SDS Account 1 and SDS Account 2.

6. So far, all the documentation I have reviewed points to a pooling of the
funds of SDS and ATA, so that most money taken in by SDS goes into the general type
SDS Account 1 and SDS Account 2, and is then simply moved into the Claims Account
where disbursements of claims payments are being made. The deposits into SDS
Account 1, SDS Account 2 and the ATA Account come primarily from 3 sources: 1) 55%
comes from Paylogix, Inc., 2) 15% comes from CITM LLC and 3) 30% comes directly
from member’s payments to SDS. There does not appear to be any effort taken by SDS
or ATA to specifically earmark or segregate funds which SDS has taken in from
individual member employer groups to offset those group's individual benefit plan
liabilities. Furthermore, it appears there may be comingling of the funds of SDS and
ATA. The liabilities for claims payments for coverage are being shared by SDS and
ATA, and among employer groups and anyone who has contributed funds to the pool.

7. From the bank account records I have reviewed, out of the funds deposited
into SDS Account 1 and SDS Account 2, approximately $19,000 per month has been
transferre(i to the ATA Account. Funds in the amount of $11,960 have been deposited

into the SDS Account by ATA. Approximately 25% of the payments from the SDS



Account 1 and SDS Account 2 go into the Claims Account. Approximately 62% of the
- payments from SDS Account 1 and SDS Account 2 are used for operating expenses. And
approximately 13% of the payments from SDS Account 1 and SDS Account 2 are used
for other personal expenses of Bart Posey and his family and are unrelated to paying
claims or providing insurance coverage to the policyholders.

8. From the Claims Account bank records I have reviewed, approximately
71% of the payments from that account go to policyholders and providers.
Approximately 29% of the payments from the Claims Account go to Express Scripts and
MedSave, both pharmacy benefit management services companies.

9, From January, 2008 to March 26, 2010, SDS Account 1, SDS Account 2,
the ATA Account and the Claims Account took in approximatelyr $21,000,000 million
from policyholders, and on March 26, 2010 the balance of all four accounts account was
-down to approximately $1,201,830. |

10.  The joint operation of SDS, ATA and SAA appears to perform the
functions of an insurance company. The money gets deposited into SDS Account 1, SDS
Account 2 and the ATA Account and then the money is transferred into the Claims
Account from which claims are paid, the same as an insurance compény would do. A
total of $5,274,131.14 was deposited into the Claims Account from SDS Account 1, SDS
Account 2 and the ATA Account. All of the funds deposited into SDS Account 1, SDS
Account 2 and the ATA Account came directly from Paylogix, CITM and policyholders.
No funds were deposited into SDS Account 1, SDS Account 2 and the ATA Account by
any insurance company other than deposits of approximately $112,000 from

Transamerica Assurance in April, May and June of 2008. From May 2008 to March 26,



2010, the average total amount paid from the Claims Account was $263,000 per month.
The average payment per claim to pay policyholders was $215. Based on my review of
SDS Account 1, SDS Account 2, the ATA Account and the Claims Account, there are
only enough reserves to cover approximately one to two months of claims based on the
average total monthly claiﬁls payments and operating expenses. If SDS, ATA and SAA
have been denying claims and failing to pay or acknowledge the full extent of obligations
to pay claims, the claims liabilities may be vast. If customers have claims for refunds
based on having beeﬁ sold a false product, that liability would also far exceed available
assets.

11.  Thave read the foregoing petition and swear that the information contained
therein is true to the best of my knowledge, information and belief.

FURTHER AFFIANT SAITH NOT.

\ ! a——— LA~ -
David R. White
SWORN TO AND SUBSCRIBED before me on this 513’\" day of
M axehh , 2010.
Notﬁry Public

My Commission Expires: _3 / (o / {2
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